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Respected seniors and my dear friends�.
Are you subscribed to so many journals and searching for gist of important statutory updates and 
legal happenings at one place?
Your wait seems over, In the last issue we have made commitment to our readers for keeping the bar 
of knowledge high, in this sequence DTPA has brought to you all important notifications, 
circulars, press release as well as gist of case laws pronounced at different fora starting from 
Supreme Court, High Court, Tribunals, AAAR, AAR, SAT, PMLA-AT and more under varied 
subjects like Income Tax Law, GST Law, FEMA and Banking, Corporate Law & SEBI Laws, 
Insolvency & Bankruptcy Laws as well as Accounting & Auditing happenings at one place and 
making ease of updating yourself in this busy professional world.
The Finance Act, 2023 is already notified and applicable with effect from 1st April with in total of 
around 125 amendments to the Income Tax Act, 1961. New ITR forms for asst. year 2023-24 are 
also notified before the start of the new asst. year.
The Income-tax Department is taking every possible effort for making compliance easier, it has 
launched a mobile app, 'AIS for Taxpayer', to facilitate taxpayers to view their information as 
available in the Annual Information Statement (AIS) / Taxpayer Information Summary (TIS). The 
app is available on Google Play and App Store. We professionals as well as the assessee can make 
most out of it and avoid litigations due to non-reporting of transactions. 
It is known to us that CBDT has extended the Aadhaar-PAN linking deadline from March 31 to 
June30, 2023, by three months, and announced that all unlinked PAN cards will stopfunctioning 
as of July 1, 2023. Consequently, TDS and TCS shall be deducted/collected at higher rate, as 
provided in the Act; No refund shall be made againstsuch PANs; Interest shall not be payable on 
such refund for the period during which PAN remains inoperative. It is our duty being tax 
professionals to support the common man who did not able to do their Aadhaar-PAN linking till 
now so that they should not face unnecessary consequence in further on account of the same.
DTPA is thankful to Taxmann management for joining hands with DTPA in this journey of 
professional excellence and extend our heartfelt gratitude for each one at Team Taxmann for 
providing statutory and legal updates in such reader friendly way from their vast unparalleled 
knowledge repository. 
We are grateful to the erudite professional who has taken pain to pen down their thoughts in the 
form of articles for this DTPA Journal. At the same time,we invite the intellectuals from different 
field to write Articles for DTPA Journal and become partner in spreading professional excellence. 
We are hopeful that you will like the approach and appreciate the efforts of the DTPA Journal 
Committee�A one liner feedback at dtpaejournal@gmail.com from you will guide us to move 
further and motivate in touching new heights in professional excellence.
Lots of good wishes to each one of you for Ambedkar Jayanti and Bangla New Year 1430 !!
Jai Hind !! Jai DTPA !!

With Best Regards

Yours truly,
Giridhar Dhelia Sujit Sultania
Chairman  Co-Chairman
Journal Sub-Committee, DTPA Journal Sub-Committee, DTPA

DISCLAIMER
Views expressed in the articles of this Journal are 
contributor's personal views. DTPA and its Journal Sub-
Committee do not accept any responsibility in this regard. 
Although every effort has been made to avoid any error or 
omission in the Bullein, the DTPA and its Journal Sub-
Committee shall not be responsible for any kind of loss or 
damage caused to any one on account of any error or 
omission which might have occurred.

CA P. K. Himmatsingka
Advisor

CA Giridhar Dhelia
Chairman

CA Sujit Sultania
Co-Chairman

CA Kedar Nath Gupta
Member

CA Tarun Kejriwal
Member

CA Ajit Tulsyan
Member

CA Ankit Bothra
Member

CA Manju Lata Shukla
Secretary

Ex Officio

CA Arup Dasgupta
Member



April, 2023

DTPA JournaleJournale

e-Journale-Journal DTPADTPA

Index
1. DIRECT TAX �STATUTORY UPDATES & CASE LAWS  1
 
2. AMENDMENTS MADE BY THE FINANCE ACT, 2023  19
   By Adv. Narayan Jain & CA Dilip Loyalka

3. DELIMMA AND ENIGMA OF SEC 147 IS DENOVO ASST  23
   By Adv. Kapil Goel & Sandeep Goel

4. PE PASSIVE INCOME TAXATION: FORCE OF ATTRACTION  29
   By Piyush Baid

5. GST/INDIRECT TAX LAWS - STATUTORY UPDATES & CASE LAWS 34

6. AMNESTY-APRIL 2023 � A BRIEF DISCUSSION  45
   By CA Arup Dasgupta

7. COMPANY AND SEBI LAWS UPDATES   51

8. FEMA BANKING AND INSURANCE LAWS  54

9. INSOLVENCY AND BANKRUPTCY CODE  56

10. ACCOUNTS & AUDIT UPDATES  61

11. FINANCIAL PLANNING FOR CHILDREN EDUCATION  62
   By CA Vinita Kejriwal



April, 2023

DTPA JournaleJournale

e-Journale-Journal DTPADTPA

�Be willing to be a beginner every single morning.� 
                                            � Meister Eckhart

Dear Colleagues,

As I am writing this message, many of us are just relieved from the year end book closure workings, advisory and 
allied professional engagements. At the same time, members in the Auditing profession are busy in completing 
their bank audit assignments followed by fresh start to a new auditing season under Companies Act, Income 
Tax Act and many more compliances & filing linked with the financial year end. In fact, be it corporate, 
industry or advisory firms, we professionals work dutifully and untiringly to serve our employers and clients 
and, in the process, add value to the growth of the country. Having said so, keeping work life balance is a new 
challenge and my personal take from recent happenings is that prioritizing one's personal health and being fit is 
the real earning in today's life. I hope and believe that the financial year just ended must have been a successful 

year for each one of you and at the same time I wish for lot of success stories of joy, health and happiness for all of us in the new 
financial year.  

Audit Trail has been made mandatory from 1st April, 2023 by Ministry of Corporate Affairs for all the Companies irrespective of their 
paid-up capital, turnover or other parameters. As the system of this Audit Trail is unique, unprecedented in terms of its 
implementation so no doubt challenges will be there. At the same time, I am sure, our professional brothers and sisters will extend 
hand holding to their clients in terms of proper implementation as well as justify their professional duties in terms of making the 
required reporting as statutory auditors. It is remarkable that ICAI has already released a detailed guidelines for members who are 
looking for guidance under the obligation to report audit trail done using accounting software in such a short time.

It is said that the brightest stars shine in the darkest nights! We all are listening day in day out through media and other sources, 
instability around different parts of the world on account of economic issues, political situations, natural mishaps, wars, proxy war 
etc. At the same time, during these difficulty times, India is emerging as one of the brightest stars on the globe. It is a matter of great 
pride that our country is holding the G20 presidency this year. 

As pereconomic growth indicators, I am happy to share that:

- Gross Direct Tax collections (provisional) for the FY 2022-23 stand at Rs. 19.68 lakh crore registering a growth of 20.33%.

- Gross GST revenue collected for March 2023 was 1,60,122 crore which is the 2nd highest since inception of GST and at the same 
time monthly GST revenues of more than 1.4 lakh crore for 12 months in a row and GST revenues in 2022-23 were 22% higher 
than that last year which clock 13% growth Year-on-Year.

- The Reserve Bank of India's in its last Monetary Policy Committee meeting left the repo rate unchanged to 6.5% for the first time 
since May 2022. This rate decision was a booster shot for the Capital markets as benchmark indices erased the losses of the day.

At the same time, on the recommendations of the 49th GST Council meeting, Government has issued notifications for waiver of late 
fees and extended the time for filing of revocation application for cancellation of registration subject to the condition that compliance 
is done by 30th June, 2023.DTPA welcomes this move of the Government. 

The Finance Bill, 2023 by now is Finance Act, 2023 and we, at DTPA are very much proactive in sharing knowledge. We regularly 
hold knowledge sessions on varied topics like Income Tax, GST, Company law and other burning issues in contemporary times. In 
keeping with this, from 26th April, 2023 to 28th April, 2023,  is organising a three days DTPA CA CPE Study Circle of EIRC of ICAI
seminar on emerging opportunities and latest technologies at DTPA hall. 

I am happy to note that Journal Committee at DTPA has taken extensive efforts in bringing to you all a complete knowledge update 
in terms of statutory and legal updates at one place in varied subjects including Taxation Laws, Corporate Laws, SEBI, FEMA, IBC 
Laws as well as Accountancy and Auditing. 

Before I sign off, I wish you all lots of success in the new financial year and hearty wishes for Ambedkar Jayanti and Bengali New Year 
(Poila Baisakh) 1430!!

With best regards

CA D. S. Agarwala
President, DTPA

14th April, 2023

....From the Desk of President
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MCA Form Updates on 09.03.2023

Interactive Session – Survey, Search & Seizure on 29.03.2023

Group Discussion  Recent Amendments in Finance Act, 2023 on 05.04.2023

Panel Discussion on Sec. 148 - Recent Developments on 17.03.23



DTPA CA CPE Study Circle of EIRC of ICAI
Ph. No. : 033 2242-0638 / 4003-5451

Email : dtpacasc@gmail.com

Date : 26th April, 2023, 03.00 PM - 06.00 PM

CA Laxmikant Malpani

Topic :
ESG and Business Responsibility 

for Sustainability Reporting

CA Manish Kapoor

Topic :

Virtual CFO - Unexplored

Opportunities

CA Ravi Kedia

Topic :

Automation Tools for Professionals

CA Neeraj Jain
Co-Founder, Real Books

Topic :
Clooud Accounting

CA Akhil Pachori

Topic :
Chat GPT use case
for Professionals

CA Ritesh Garg

Topic :
UAE Tax Opportunities

CA Dhaval Paun

Topic :
Smart Practics

Kewal Kishan

Topic :
Google Workspace

Venue - DTPA Conference Hall
3, Government Place, B.B.D. Bagh, Kolkata

Participation Charges - Rs. 900

CA D S Agarwala
Convenor

CA Manjulata Shukla
Depury Convenor

Date : 28th April, 2023, 02.00 PM - 06.00 PM

Date : 27th April, 2023, 03.00 PM - 06.00 PM

- Participation Limited to 70 Seats only First Come First Serve Basis
- Participants may bring their Fully Charged Laptop for Mr. Kewal Kishan’s Session

10 CPE HOURS*
*applied

3 Days Seminar on Emerging 
Opportunities and Latest Technologies
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Dear Members, 

At the outset, I wish you all year 2023 full of hope, happiness, good health and prosperity.  

As a part of our commitment in the last AGM, DTPA will provide its members an opportunity to speak at the DTPA 
platform on any topics of professional interest. The opportunity may be through group discussions, webinars, 
workshops, Student Training Programme and so on. 

If you stay outside Kolkata, you may do it through webinars. 

So, if you are looking for such an opportunity, then please fill up the attached google form to help us find your 
interest area and take the things forward: 

https://forms.gle/hcCsjYcsY9U63Mf3A

Regards, 

CA  D. S. Agarwala
President-DTPA

Speaking Opportunity at DTPA Platform

Dear Sir/Madam,

Direct Taxes Professionals’ Association, popularly known as ‘DTPA’, established in the year 1982 is a Kolkata based 
Association consisting of Chartered Accountants, Advocates, Company Secretaries, Cost Accountants and Tax Practitioners. 

We invite you to contribute articles for the Journal on the given below topics which will be considered for publication in 
the upcoming edition of the E-Journal, subject to approval by the Editorial Board.

 Topics:

 Direct Taxes  International Taxation

 GST & Indirect Taxes  Accountancy and Audit

 Corporate & Allied Laws  Insolvency and Bankruptcy

 Information Technology  Emerging areas of Practice

The articles sent for publication in the newsletter should conform to the following parameters:

 The article should be original and contents are owned by Author himself.

 The article should help in development of the profession and highlight matters of current interests/challenges to the 
professionals/emerging professional areas of relevance.

 The length of the article should be 2000-2500 words and should preferably be accompanied with an executive 
summary of around 100 words.

 The tables and graphs should be properly numbered with headlines and referred with their numbers in the text.

 The authors must provide the list of references at the end of article.

 A brief profile of the author, e-mail ID, postal address and contact number along with his passport size photograph 
and declaration confirming the originality of the article as mentioned above should be enclosed along with the article.

 The article can be sent by e-mail at dtpaejournal@gmail.com

Please note that Journal Committee has the sole discretion to accept, reject, modify, amend and edit the article before 
publication in the Journal.

For further details, please contact us at: dtpaejournal@gmail.com and at Mob: 9830255500/ 9831016678

 Thanks and Regards,

CA. D S Agarwala CA. Giridhar Dhelia  CA. Sujit Sultania
President DTPA  Chairman Co- Chairman
Ph. 9433097972 DTPA – Journal Sub Committee DTPA – Journal Sub Committee
Email: agards@gmail.com Ph. 9830255500 Ph. 9831016678
 Email: gdhelia@gmail.com Email: sultaniasujit@gmail.com

Request for Article in DTPA Journal 
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The Finance Act, 2023 has made as many as 127 
amendments relating to Income Tax. We are analysing 
some of the amendments in this article.

1. Exemption on LIC Receipts withdrawn if 
Premium exceeds Rs 5 lakhs. [Sec 10(10D) proviso 6 
& 7, read with Sec 56(2)(xiii)]: W.e.f. AY 2024-25 
where any sum is received, including the amount 
allocated by way of bonus, at any time during the 
previous year, under a Life Insurance Policy/policies 
shall not qualify for exemption u/s 10(10D) if the 
aggregate premium paid in any year on such policy 
exceeds Rs 5 lakh. This provision shall apply to the 

stpolicies which are taken or after 1  April, 2023. The 
streceipts or policies taken before 1  April 2023 shall 

continue to be exempt. While computing income for 
such policy the aggregate amount of premium paid 
on the policy shall be reduced from the total receipts. 
Sec 56(2)(xiii). However, the sum received on the death 
of the insured shall not be taxed under section 10(10D). 
In this connection it may be mentioned that exemption 

stu/s 10(10D) for ULIPs issued on or after 1  February 
2021 where aggregate premium in any year exceeds Rs 
2,50,000 was withdrawn by the Finance Act 2021 and is 
liable to be taxed under the head capital gain. 

2. SPECIAL AUDIT / INVENTORY VALUATION: 
AO is already empowered to direct for special audit 
u/s 142(2A). W.e.f. AY 2023-24, the AO has been 
further empowered to direct for inventory valuation 
in the course of any proceedings, with the prior 
approval of PCCIT/CCIT/PCIT/CIT, during the course 
of any proceedings, AO may direct the assessee to get 
inventory valued by a cost accountant nominated by 
PCCIT/CCIT/PCIT/CIT. Such direction can be given 
after the assessee has been allowed a reasonable 
opportunity of being heard. Section 142(2D) provides 
that expenses of and incidental to such inventory 
v a l u a t i o n  s h a l l  b e  d e t e r m i n e d  b y  t h e  
PCCIT/CCIT/PCIT/CIT and shall be borne by the 
assessee. In case of default in payment of such 
expenses, the same shall be recoverable from the 

assessee in the manner provided in Chapter XVII-D for 
the recovery of arrears of tax. It may be pointed out that 
the proviso to section 142(2D) provides that where any 
direction for audit or for inventory valuation is 

stissued by the A.O. on or after 1  June, 2007, the 
expenses of, and incidental to, such inventory 
valuation(including remuneration of the cost 
accountant )  shal l  be  determined by the  
PrincipalChiefCommissionerorChiefCommissionero
rPrincipalCommissionerorCommissioner in 
accordance with the prescribed guidelines and that the 
expenses sodeterminedshall bepaid by theCentral 
Government. The proviso still remains and not 
omitted.Further,the time taken for inventory valuation 
shall be excluded for computing time limit u/s 153 for 
the completion of assessment.

3. CAPITAL GAINS

3.1 Consideration received to include receipt 
by way of cheque or draft or any other mode in 
case of Joint Development Agreement under 
Section 45(5A): Under section 45(5A) the capital 
gain is taxable in the year in which competition 
certificate is received and for computing full value 
of consideration market value of the property 
increased by consideration received in cash is 
taken. However, interpretation was taken that the 
consideration received by way of cheque or draft 
or any other mode of payment will  n o t  b e  
considered for computing full value of 
consideration. The Finance Act, 2023 has clarified 
that w.e.f. AY 2024-25 the receipts by way of 
cheque or draft or any other mode of payment 
shall also be considered for computing full value 
of consideration.

3.2 Interest on house building loan allowed as 
deduction under section 24(b) or under chapter 
VIA not to be considered as cost of acquisition 

Some Amendments made by the Finance Act, 2023

Adv. Narayan Jain & CA Dilip Loyalka
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or cost of improvement [Sec 48(ii) proviso]: 
W.e.f. AY 2024-25 the cost of acquisition of the 
asset or the cost of improvement thereto shall not 
include the deductions claimed on the amount of 
interest under clause (b) of section 24 or under the 
provisions of Chapter VIA.

3.3 Capital gain from Specified mutual fund or 
Market Linked debenture will be considered as 
Short-Term Capital Gain [Section 50AA]: 
W.e.f. AY 2024-25 new section 50AA has been 
inserted which provides that where the capital asset 
is a Specified mutual fund or Market Linked 
Debenture, the full value of consideration received 
or accruing as a result of the transfer or redemption 
or maturity of such debenture as reduced by–– 

(i) the cost of acquisition of the debenture; and 

(ii) the expenditure incurred wholly and 
exclusively in connection with such transfer 
or redemption or maturity, 

- shall be deemed to be the capital gains arising 
from the transfer of a short-term capital asset 
irrespective of period of holding of debenture.

Further, no deduction shall be allowed in 
computing the income chargeable under the head 
“Capital gains” in respect of any sum paid on 
account of securities transaction tax

“Market Linked Debenture” means a security, by 
whatever name called, which has an underlying 
principal component in the form of a debt security 
and where the returns are linked to the market 
returns on other underlying securities or indices, 
and includes any security classified or regulated as 
a market linked debenture by the SEBI.

“Specified mutual fund” means a mutual fund by 
whatever name called, where not more than 35% of 
its total proceeds is invested in the equity shares of 
domestic companies.

3.4 Exemption/deduction u/s 54 or 54F limited 
to 10 Crores [Third Proviso to Section 54(1), 

nd54(2) and 2  Proviso to Section 54F and 54F(2)]: 
W.e.f. AY 2024-25 if an assessee for claiming 
deduction/exemption under section 54 of 54F 

purchases or constructs a new house property for a 
consideration exceeding Rs 10 crores, the 
investment/consideration shall be deemed to be 
10 crores. Similarly, the assessee can make a 
deposit of maximum Rs 10 Crores under Capital 
Gain Account Scheme.

3.5 Cost of acquisition and cost of improvement 
of all intangible self-generated assets or any 
self-generated right shall be Nil [Section 
55(1)(b)(1) and 55(2)(a)]: W.e.f. AY 2024-25,the 
cost of acquisition or improvement of all self-
generated intangible assets or any right shall be 
deemed to be nil. Prior to the amendment cost of 
acquisition or improvement of self-generated 
Goodwill, right to manufacture,produce or 
process any article or thing, right to carry any 
business or profession, tenancy rights, stage 
carrier permits or loom hours were deemed to be 
nil. However, sale of self- generated intangible 
assets or rights were not liable to capital gain in 
view of Supreme court decision of CIT v. B C 
Srinivasa Setty 128 ITR 294 (SC).

3.6 No capital gain on transfer of a capital asset 
being an interest in a JV, held by a public sector 
company, in exchange of shares of a company 
incorporated outside India by a foreign 
government, in accordance with laws of that 
foreign government – Section 47(xx): W.e.f. AY 
2023-24, the capital gain arising from transfer of a 
capital asset being an interest in a Joint Venture 
(JV), held by a public sector company, in 
exchange of shares of a company incorporated 
outside India by a foreign government shall not be 
chargeable to tax as the exchange of shares shall 
not be considered as transfer. Further the cost of 
acquisition of such shares shall be deemed to be 
cost of acquisition of the interest in JV.

The amendment is likely to benefit ONGC Videsh 
Limited (OVL) whose interest in JV in Russia 
having production sharing agreement with 
Russian Government in respect of certain oil 
fields was recently swapped with shares of new 
Russian company in accordance with decree 
issued by the Russian President. The swap was 
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made to address difficulties arising out of existing 
operator being unable to operate the oilfields due to 
sanctions on Russia after outbreak of war with 
Ukraine.

4. REASSESSMENT 

4.1 Period of 3 months provided to file return 
under sec 148: W.e.f. 1.4.2023, a return in 
response to a notice under section 148 is to be 
furnished within three months from the end of the 
month in which such notice is issued, or within 
such further time as may be allowed by the 
Assessing Officer on a request made in this behalf 
by the assessee.  In case the assessee furnishes the 
return of income beyond the time allowed, it shall 
not be treated as a return under sec. 139 and as such 
notice under sec 143(2) will not be required to be 
issued in such cases.

4.2 For search or survey conducted after 15 
March of a financial year, 15 days grace period 
allowed for issuing notice under sec. 148 or 
148A(b) – sec. 149 : Where a search under sec. 132 
is initiated or last of the authorisation is executed or 
requisition made under sec. 132A after 15 March of 
a financial year, and the period for issue of notice 
u/s 148 expires on 31 March of such financial year, 
a period of 15 days shall be excluded for the 
purpose of computing the period of limitation and 
the notice issued u/s 148 in such case shall be 
deemed to have been issued on 31 March of such 
financial year.  That means in such a case, the 
notice under sec. 148 may be issued by 15 April and 
it shall be deemed to have been issued on 31 March 
where the information as referred to in Explanation 
1 to section 148 emanates from a statement 
recorded or documents impounded under section 
131 or section 133A, on or before 31 March of a 
financial year, in consequence of a search under 
sec. 132 which is initiated or a search under sec 132 
for which last of authorisation is executed or 
requisition made under sec 132A, after 15 March 
of a financial year, the notice under sec 148A(b) 
may be issued by 15 April and it shall be deemed to 
have been issued on 31 March.

4.5 CCIT or DGIT can grant approval for the 
purpose of sec 148 or sec 148A even if Pr CCIT 
or Pr DGIT exists [sec 151]: W.e.f. 1.4.2023, Pr 
CCIT, Pr DGIT, CCIT and DGIT are specified 
authorities for granting approval for issuing of 
notices or passing of order under sec. 148A(b), 
148A(d) or sec 148 where notice is issued after the 
expiry of 3 years from the end of relevant 
assessment year. Prior to the amendment Pr DGIT, 
Pr CCIT were the specified authorities. CCIT or 
DGIT were specified authorities where Pr DGIT, 
Pr CCIT did not exist. For computing the period of 
3 years, the period for which the time limit has 
been extended under third, fourth, fifth proviso or 
extended by sixth proviso to sec 149(1) shall be 
excluded.

5. Time limit for completion of assessment or 
reassessment including assessment in case of 
updated return raised to 12 months from 9 
months [Sec 153(1)/(3)/(3A)/(5)/(6)]: The time 
limit for competition of assessment for the 
assessment year 2022-23 or any subsequent year 
shall be 12 months from the end of the relevant 
assessment year in which the income is first 
assessable (For the assessment year 2021-22, the 
time limit for competition of assessment was 9 
months).

W.e.f.  01-04-2023 The time limit for completion 
of assessment u/s 143 or sec. 144 in case of an 
updated return u/s 139(8A) shall expire on the end 
of 12 months from the end of the financial year in 
which updated return is furnished. Prior to the 
amendment time limit was 9 months from the end 
of the financial year in which updated return was 
furnished.

W.e.f.01-04-2023 Section 153(3A) has been 
i n s e r t e d  w h i c h  p r o v i d e s  t h a t  i f  a n  
assessment/reassessment/or an assessment of 
updated return is pending on the date of initiation 
of search under section 132 or making of 
requisition under section 132A then the time limit 
for competition of such assessment/reassessment 
or an assessment of an updated return shall be 
extended by 12 months. 
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W.e.f. 01-04-2023 the time limit prescribed for 
competition of order in pursuance of an order of 
CIT/PCIT passed u/s 263/264, shall also apply for 
passing order in pursuance of   order passed by Pr 
CCIT/CCIT u/s 263 or 264.

6. NEW TAX REGIME HAS BECOME 
“DEFAULT REGIME” [Section 115BAC(6)]

6.1 New Tax Regime now default Tax Regime: 
W.e.f. AY 2024-25, the alternative tax regime u/s 
115BAC has been made the default tax regime for 
an individual/HUF/AOP/BOI/artificial juridical 
person. However in case there is no income form 
Business or profession, the option can be exercised 
to change from one Regime to another Regime. 
[Prior to the amendment, from AY 2021-22 to AY 
2023-24, the regular tax regime was the default 
regime while an assessee has an option to opt for 
alternative tax regime]. 

6.2 Standard deduction from salary u/s 16(ia), 
Deduction from family pension u/s 57(iia) and 
Employer’s contribution to Agniveer Corpus 
Fund u/s 80CCH(2) shall now be available 
under new tax regime also [Section 
115BAC(1A)]: W.e.f. AY 2024-25, standard 
deduction from salary u/s 16(ia), standard 
deduction from family pension u/s 57(iia) and 
employer’s (Central Government) contribution to 
Agniveer Corpus Fund u/s 80CCH(2) shall be 
available as deduction from gross total income 
under new tax regime.  Deduction u/s 80CCD(2) 
and Section 80JJAA shall continue to be allowed.

7. SEARCH & SEIZURE

7.1 Search officer can now take assistance of any 
person or entity approved by the Principal 
C h i e f  C o m m i s s i o n e r  o r  t h e  C h i e f  

Commissioner or the Principal Director 
General or the Director General [Section 
132(2)]: Prior to the amendment, authorised 
officer in the course of search was entitled to take 
assistance of any police office or any officer of the 
Central Government or both. However, w.e.f. 
01.04.2023 search officer can also take assistance 
of any person or entity like digital forensic 
professionals, valuers, archive experts, locksmith, 
carpenters etc. during the search with the approval 
of Principal Chief Commissioner or the Chief 
Commissioner or the Principal Director General 
or the Director General. 

7.2 Search officer can now take assistance of 
any person or entity or any registered valuer 
a p p r o v e d  b y  t h e  P r i n c i p a l  C h i e f  
Commissioner or the Chief Commissioner or 
the Principal Director General or the Director 
General [Section 132(9D)]: W.e.f. 01.04.2023, 
search officer can also take assistance of any 
person or entity or a valuer registered by or under 
any law, during the search or within sixty days 
from the date on which the last of the 
authorisations for search was executed with the 
approval of Principal Chief Commissioner or the 
Chief Commissioner or the Principal Director 
General or the Director General. Prior to the 
amendment, authorised officer was entitled to 
take assistance of a Valuation officer referred to 
Section 142A.

(Adv. Narayan Jain and CA Dilip Loyalka are 
authors of the famous books “How to Handle 
Income Tax Problems” and “Income Tax 
Pleading & Practice”. They are also members of 
AIFTP as well as DTPA)
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1. Background/Preface

 It is well known that once a case gets reopenedon 
a limited issue whose veracity isstill subject 
matter of the ongoing adjudication, it is a 
common tendency on part ofrevenue to issue 
GENERAL QUESTIONNAIRE as if said 
assessment  is  a  DENOVO (FRESH/ 
SCRUTINY/REGULAR) assessment and thus 
making roving and fishing expedition. It is really 
matter of concern that when reopening itself is to 
be founded on basis of clear / valid existing / 
surviving grounds (referses. 148 read withsec. 
148A), how far can assessing officers issue such 
blanket question naire asking every small 
financial detail dehors subject matter of 
reopening as cabined in order passedu/s 148A of 
1961 Act. The pain gets compounded as one 
stage same revenue whenassessee challenges 
the subjective satisfaction of concerned 
assessing officer as contained in order 
u/s148A(d),vide judicial review under writ 
petition under art.

 226/227 of constitution of India then it is argued 
by revenue that since said order u/s148A is in 
nature of so called interlocutory/interim order so 
revenue thus pleads for in limined is missal of 
writs of assessee against order u/s 148A(d) on 
this ground and with respect various hon'ble 

high court (in authors opinion incorrectly 
though) has accepted this preliminary objection 
of revenue to throw writ of assessee at outset 
where as on the other handrevenue with all due 
respect making fun of entire newscheme of 
income escaping assessment , without first 
lawfully in objective and fairmanner passing 
jurisdictional threshold on veracity of charge of 
income escaping assessment as state dinorder 
u/s 148 Aisissuing in bulk and whole 
salemanner general questionnaire which is total 
abuse of law to say the least. Unfortunately this 
latest trend of revenue to use sec. 147/148 in 
such unlawful and unauthorized manner by 
issuing such general questionnaire , has not 
been directly brought before constitutional 
courts (HC/SC) in authors opinion in present 
article some little attempt is made to understand 
as to how at various stages the Hon'ble Courts 
have  opined onscope of  reopening 
/reassessment whether it is DENOVO 
assessment or not? astreated by revenue in 
ongoing sec. 147 assessments. In this hue 
further attempt is made to understand how far 
constitutional validity of disputed explanation 
to sec. 147can be tested in constitutional courts 
being apparently manifestly arbitrary and 
disproportionate.

Possible Thoughts To Test Vires/constitutional Validity of 
explanation To Sec. 147 (under Old Law Expl. III To Sec. 147) 

In Light of Revenue Practise To Issue Open /endless 
Questionnaire to assessee That Too without Foundation 
Being First Positively confirmed By objective adjuication 

(DELIMMA AND ENIGMA OF SEC147 IS DENOVO ASST?)

Adv. Kapil Goel & Adv. Sandeep Goel
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2. Position under old law (priorto1.4.2021) under 
explanation3 to Sec. 147 and relevant judicial 
pronoun cements thereon

Explanation3.—Forthepurposeofassessmentorrea
ssessmentunderthissection,the Assessing 
Officer may assess or reassess the income in 
respect of any issue, which has escaped 
assessment, and such issue comes to his notice 
subsequently in the course of the proceedings 
under this section, notwithstanding that the 
reasons for such issue have not been included in 
the reasons recorded under sub-section 
(2)ofsection148.

 This explanation 3 was inserted in income tax 
act by Finance No. 2 2009 with retrospective 
effect from AY 1989 -90 and subsequent years 
which is explained inCBDT explanatory 
Circular no. 05/2010(para 47.1 to 47.4 : crux : 
“47.3 Therefore, to articulate the legislative 
intention clearly Explanation 3- has been 
inserted insection 147 to provide that the 
assessing officer may examine, assess or 
reassess anyissue relevant to income which 
comes to his notice subsequently in the course of 
proceedings under this section, notwithstanding 
that the reason for such issue has notbeen 
included in the reasons recorded under sub-
section (2) of section 148.”) . This legislative 
intent , when seen in broader framework of the 
whole concept of income escaping assessment 
u/s 147, in holistic and unbiased manner , it 
would immediately clarify that this part of 
extension of sec. 147 proceedings , no where 
militate from the basic / ground norm position 
that if foundation of reopening it selfis found 
lacking then revenue cannot take recuse of this 
explanation to make good its case as it is saying 
that even if sec. 147 proceedings falter /fails on 
foundational aspects still revenue be permitted 
to examine unrelated /unconnected issues, same 
with respect is an argument which could make 
the entire process of sec. 147 arbitrary and 
unbridled falling foul of test of article 14 of 
constitution of India. How an explanation needs 
tobe interpreted is well settled by Constitution 
bench locus classicus decision in case of 

S u n d a r a m  P i l l a i v s  P a t t a b i r a m a n  
19851SCC591 (further followed by SC in 406 
ITR 209 ) (crux of Pillai decision on scope of 
explanation : that the object of an Explanation 
to a statutory provision is— “(a) to explain the 
meaning and intendment of the Act itself, (b) 
where there is any obscurity or vagueness in the 
main enactment,to clarify the same so as to 
make it consistent with the dominant object 
which it seemsto subserve, (c) to provide an 
additional support to the dominant object of the 
Act inorder to make it meaningful and 
purposeful, (d) an Explanation cannot in any 
wayinterfere with or change the enactment or 
any part thereof but where some gap isleft 
which is relevant for the purpose of the 
Explanation, in order to suppress themischief 
and advance the object of the Act it can help or 
assist the Court ininterpreting the true purport 
and intendment of the enactment, and (e) it 
cannot,however,takeawayastatutoryrightwith
whichanypersonunderastatutehasbeen 
clothed or set at naught the working of an Act 
b y  b e c o m i n g  a n  h i n d r a n c e  i n t h e  
interpretation of the same.”) Recently Calcutta 
high court in case of B. P. Poddar Foundation 
order dated 13.09.2022 by Justice T. S. 
Sivagnanam (2022 SCC online Cal 2720) has 
held that once foundation for reassessment 
proceedings that is valid notice u/s 148 is 
missing and lacking for want of additions on 
issues subject matter of reasons then edifice 
/foundation collapse. Same is the view of 
Gujarat high court inrecent decision in case of 
Mayur Dyechem Intermediaries Ltd vs DCIT 
Circle2(1)(1)Ahmedabad Special Civil 
Application18206/2021 order dated 28 sep. 
2022 .Same effect is recent Allahabad high 
court landmark decision in S.R.Cold 
Storagevs UOI reported at 2022 SCC online 
All 550. Same is Calcutta high court decision 
incase of Excel Commodity & Derivative Pvt 
Vs UOI in APT /132/2022 order dated 
29august 2022. So revenue authorities should 
not cross this statutory and legalL AKSHMAN 
REKHA as adumbrated in litany of judicial 
pronouncements. The doctrine of subla to 
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fundam to caditopus (when foundation fails 
super structure falls) alsoapplieshere – 
reference can bemade to leading SC decision in 
case of State of Punjab v. Davinder Pal Singh 
Bhullar reported in (2011) 14 SCC 770, Para107, 
wherein it has been held as under: “107. It is a settled 
legal proposition that ifinitial action is not in 
consonance with law, all subsequent and 
consequential proceedings would fall through for the 
reason that illegality strikes at the root of the order. In 
such a fact situation, the legal maxim subla to 
fundamen to cadit opus meaning thereby that 
foundation being removed, structure/work falls, 
comes into play and applies on all scores in the 
present case ”.

 Unfortunately CBDT (apex board ) under 
income tax  ac t ,  in  authors  humble  
understanding, has never issued any objective 
and balanced SOP/guidelines on this extant/ 
serious issue of legitimate /permissible scope & 
approach of assessing authorities, before they 
enter in to making roving and fishing inquiries in 
unrelated / unconnected issues. This aspect 
UNFORTUNATELY, continues to be hotly 
litigated and tax payer remains harassed 
/victimized , as usual with no control on 
assessing officers asassessee is some how 
harassed to reply such type of unauthorized 
roving/fishing inquiries. It may beapt of Quote 
from Madras high court illuminating words by 
Justice V. Ramasubramanian, J. as his lordship 
then was incase of PVP Ventures Limited(writ 
a p p e a l 1 1 7 1  &  1 1 7 2  / 2 0 1 5  o r d e r  
dated12.10.2015)

 “31. Sub-Sections (1) and (2) of Section 148 and 
Explanation 3 under Section 147contemplate 
two entry points or two gate ways. The first entry 
point or the outer gateis the formation of an 
opinion that there was some income, which 
escaped assessment and which is reflected in the 
reasons recorded under Section 148(2). The 
Assessing Officer will be permitted entry 
through this outer gate only if he satisfies three 
criteria namely (i) the existence of a reason to 
believe that an income chargeable to tax has 
escaped assessment (ii) the recording of reasons 
under Section 148(2) and (iii) the issuing of 

notice under Section148(1). Once the 
Assessing Officer satisfies these three criteria, 
he is allowed entry through the outer gate or the 
first check-post. The moment he has gained 
entry lawfully through the first check-post, the 
proceedings for reassessment begin. In the 
course of those proceedings, if issues other than 
those, which triggered the formation of his 
opinion under Section 147, come to his notice, 
he would be permitted, by virtue of Explanation 
3, to gain entry into all other check-posts 
located within the prohibited area. Therefore, 
Explanation 3 comes into play only after the 
Assessing Officer gain sentry through the first 
door. If the Assessing

 Officer is imagined to be an air passenger, 
travelling by flight to another destination, his 
reason to believe, his recording of reasons and 
the issuance of notice can be compared to a 
valid ticket that he holds. Only if he holds such a 
validticket, he will be permitted entry into the 
airport. After gaining entry into the airport, he 
may also be permitted to visit restaurants, duty-
free shops etc., before boarding the flight. His 
access to the facilities inside the airport is 
dependent upon his right of entry into the 
airport. This is how Sub-Sections (1) and (2) of 
Section 148 and Explanation 3 to Section 147 
have to be understood.” Though in this very 
judgment the court has highlighted on 
explanation 3 itself that: “28. A careful perusal 
of the Explanation extracted above would 
show that the Assessing Officer is given liberty 
to assess orreassess the income in respect of 
any issue that comes to his notice 
subsequently inthe course of the proceedings 
under Section 147, even if the reasons for such 
issuehave not been included in the 
proceedings under Section 148(2). Two sets of 
words found in Explanation 3 are of 
importance. Theword "subsequently" and the 
words" in the course of proceedings" clearly 
indicate that an issue other than the 
onementioned in the order under Section 148 
(2) should have come to his notice, after the 
recording of reasons. It should have come to 
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his notice "in the course ofproceedings" In 
authors humble opinion this two paragraph need 
coalesced andcollectivereading. As very 
s u c c i n c t l y  h i g h l i g h t e d  t h e  w o r d s  
“subsequently” and “incourse of proceedings” 
are too important to be overlooked as it is settled 
law thatlegislature never uses any phrase in 
meaningless manner.This is second part of 
themisuse of provision of explanation to sec. 
1 4 7  w h e r e  w i t h o u t  a n y t h i n g  
subsequentlycoming to notice of concerned 
assessing officer in course of proceedings, 
rovingand fishing inquiries are made by issuing 
general / blanket questionnaire, to ferrete very 
thing from assessee and then without keeping 
in mind the statutory Lakshman Rekha as to 
whether said issue/information etc ,was 
already in full knowledge of revenue 
priortoon going sec. 148 proceedings being 
started.

Some other decisions notable in this regardon restricted 
and limited scope of explanation III tosec 147 are :

a) Delhi highcourt incase of Ranbaxy336ITR136

b) Mumbai bench ITAT in Juliet Industries Ltd ITA 
5452/Mum/2016 order dated 04April2018

c) Delhi bench ITAT in Devki Nandan Bindal ITA 
No. 4271/D/19 dated 18/12/2019

d) Delhi bench ITAT decision in case of INS Finance & 
Investment P. Ltd IN I.T.A. No.9266/DEL/2019 
Assessment Year 2010-11 Date of pronouncement: 
26102020

2. Serious is sueson operational scopeof 
explanation 3 to sec. 147 (oldlaw):

 Can revenue without first discharging its onus 
that they got valid “subsequent”information in 
course of subject sec. 147 /148 proceedings 
showing prima facie income escaping 
assessment can revenue go on to make WILD 
GOOSE CHASE? Inauthors humble opinion 
answer should be no. Reference is made to 
Allahabad high court detailed and lesser seen 
decision incase of : Dr. Shiva Kant Mishravs 
Commissioner of Income Tax on 9 July, 2015 
(380 ITR 257). In authors humble opinion it has 
never been the legislative intent to confer suchar 

bitrary power son concerned assessing officers 
so as permit revenue to use sec. 147/148 as 
normal / scrutiny assessment provisions, and 
thus permitting misuse and abuse of the 
extraordinary / exceptional / draconian 
proceedings u/s 147 of the 1961 Act. That is 
could ever legislature intended that in garb of 
making suchroving and fishing inquiries 
permission is given to covert sec. 147/148 
(income escaping assessment) to scrutiny and 
regular assessment u/s 143(3).? In authors 
humble opinion answer should be no. It is 
paradoxical to juxtapose that in limited scrutiny 
cases CBDT has been very strict on scope of 
even limited scrutiny assessment u/s 143(3)to 
confine to reason of limited scrutiny and strict 
procedure is prescribed to be followed for 
converting it to comprehensive scrutiny (refer 
CBDT instruction dated 29.12.2015 
(No.20/2015) & Instruction no 5/2016) and 
here u/s 147/148 which are extra ordinary 
proceedings (disturbing finality to concluded 
assessment) then how can such anomalous and 
in congruous position be allowed to perpetuate 
u/s 147,byindirectly allowing sec.

 147/148 to become scrutiny assessment in 
DISGUISE.

3. Constitutional challenge to explanation 3 to 
sec.147 (stilla open question)

 In this light one needs to test the constitutional 
validity of then explanation 3 to sec.147 (now 
sole explanation to sec. 147) how far same is 
constitutionally valid specially under article 14 
of constitution of india (test of manifest 
arbitrariness) –reference can be made to 
Hon'ble SC three judge bench ruling in case 
of DCIT vs Pepsi Foods Ltd 433 ITR 295 
(income tax law decision : on stay period 

rdbeforeITAT:3  proviso – sec 254(2A): On 
article 14 manifest arbitrariness test: 
Heldapplies tp procedural and substantive 
law both -reference made to 5 Judge 
benchlocus calssicus on Shayara Bano case 
2017 9 SCC 1) & recent decision 
underbenami law in case of Ganpati Dealcom 
reported at 447 ITR 108 and Three 
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Judgebench Hon'ble SC ruling in case of 
Tamil Nadu marketing corporation ltd vs 
UOI2020 SCC online SC 953.One may further 
gainfully refer to erudite and pointed views of 
Sh Arvind Datar legal luminary in book on “The 
Law and Practice of Income Tax by Kanga and 
Palkivala” on constitutionally vulnerable aspect 
ofexplanation3tosec.147.

4. Sole (parimateria) Explanationtosec.147 
(newlaw)

 Onceexplanation3tosec. 147 of old law is 
traversed, it is important to juxtaposeit with 
explanation in new sec.147 (which is broadly 
same as it spredecessor).

Explanation.—For the purposes of assessment or 
reassessment or recomputation under this 
section, the Assessing Officer may assess or 
reassess the income in respect of any issue, 
which has escaped assessment, and such issue 
comes to his notice subsequently in the course of 
the proceedings under this section, irrespective 
of the fact that the provisions of section 148A 
have not been complied with.]

 From above, following striking features of the 
said  EXPLANATION flashes:

a) It is for sec. 147 only;

b) It is giving power to concerned Assessing 
officer;

c) It is discretion aryinnature (MAY word isused);

d) It is “in respect of “anyissue” on which income 
has escaped assessment”;

e) It is joined by phrase “AND”

f) It further mandates “such issue comes to his 
notice subsequently in the course of the 
proceedings under this section”

 Soviewed the discuss made on explanation 3 to 
sec 147 above should mutatis mutandis / 
suitably apply to present explanation to sec. 147 
also. In nuce, when two essential pre requisites 
are fulfilled a) one escapement of income on the 
very issue must be first established before 
asking assessee's explanation and b) 
SUBSEQUENT coming to notice in course of 

proceedings u/s 147 . If any of this is not 
fulfilled then recourse to said explanation 
could not be made. And this explanation 
cannot whittle down the indispensable 
overriding requirement of positive exist ence 
of incomee scaping assessment on 
foundational issue on which jurisdiction u/s 
148 is assumed.

 For meaning of word ISSUE under explanation 
to sec 147 : it may be inter preted as : The point 
in question, at the conclusion of the pleadings 
between contending partiesinan action, 
whenone side af firms and the other denies. 
[Whart.]

5. To maintain balance of equity when revenue 
seeks to apply explanation to sec. 147there 
must be fairness to tax payer so that he can 
lawfully defend/contest the very applicability 
of said explanation on jurisdictional points in 
light of spirit of SC dictumin GKN Driveshaft 
case 259ITR 19.

6. In authors humble opinion, there can be valid 
JUDICIAL review of discretion exercise vide 
explanation to sec. 147 (on well settled 
parameters of : wednesburry reason ableness; 
illegality; irrationality and procedural 
impropriety). (refer three judge bench 
decision of SC in case of Mohd Mustafa vs 
UOI in 2022 1 SCC 294 by Justice L. 
Nageswara Rao).

 This can be achieved in writ petition also 
(under article 226) specially writ of certiorari / 
mandamus apart from regular /statutory 
appeal under sec 246A/ 253 / 260A before CIT / 
ITAT/ HC.

 As it is broadly submitting a question of law and 
jurisdictional issue samecan be raised at any 
stage (refer SC in Karan singh vs Chaman 
Paswan 19551SCR117 (4judge bench) & Raza 
Textiles Ltd. vs. Income Tax

 Officer, reported in (1973) 1 SCC 633/87 ITR 
539). Jurisdiction can not be conferred by 
consent and waiver.
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7. Requirement for strictful fillment of conditions 
under explanation to sec 147 is fortified from 
article 265 of Indian constitution and SCC on 
stitutionbench (5 judge) decisionincase of 
Commissioner of Customsvs Dilip Kumar2018 
9 SCC 1. Further veryimportant and off quoted 
passage of important rule of interpretation can 
be found in : leading case of : Reserve Bank of 
India vs Peerless General Finance & 
Investment Co. Ltd. 1987 1 SCC 414

“33. Interpretation must depend on the text and the 
context.    They    are   the    bases    of    
interpretation.    One    may well say if the text is the 
texture, context is what gives the    colour.    Neither   
can    be   ignored.    Both    are   important. That 
interpretation  is  best  which  makes   the   textual 
interpretation  match  the  contextual.   A   statute   is   
best interpreted when we know why it was enacted. 
With this knowledge, the statute must be read, first as 
a whole and then   Section   by   section, Clause   by   
clause, phrase by phrase and word by word. If a 
statute is looked at, in the context of it senactment, 
with the glasses of the statute maker, provided    by    
such context, its scheme, the sections, clauses,   
phrases and words may take colour and appeard if 
ferent than when the statute is looked at without the 
glasses provided by the context. With the seglasses 
we must lookat the Act as a whole and discover what   
each   section, each     clause, each   phrase   and     
each word  is meant  and  designed  to  say    as    to    
fit    into    the scheme  of  the    entire    Act.    No    
part    of   a    statute   and   no word of a statute can 
be construed in isolation. Statutes have to be 
construed so that every word has a place and 
everything is in its place.”

8. Concluding remarks : Since there is growing 
recognition of need of accountability on part of 
tax / revenue officials, incases where 
apparenthar assment is made to tax payer like by 
misuse of explanation to sec. 147 asking /giving 
routine / general questionnaire etc in authors 
humble opinion, one need to follow sage words 
of SC inone of recent verdict (On need to fix 
accountability on errant officials): Vijay 
Rajmohanvs State 2022 SCC online SC1377:

“33. Accountability in itself is an essential 
principle of administrative law. Judicial review 
of administrative action will be effective and 
meaningful by ensuring accountability of the 
officer or authority in charge 34. The principle 
of accountability is considered as a corner 
stone of the human rights framework. It is a 
crucial feature that must govern the 
relationship between “duty bearers” in 
authority and “right holders” affected by their 
actions. Accountability of institutions is also 
one of the development goals adopted by the 
United Nations in 201530 and is also 
recognized as one of the six principles of the 
C i t i z e n s  C h a r t e r  M o v e m e n t 3 1 .  
35. Accountability has three essential 
constituent dimensions. (i) responsibility, 
(ii) answerability and (iii) enforceability. 
Responsibility requires the identification of 
duties and performance obligations of 
individuals in authority and with authorities. 
Answerability requires reasoned decision-
making so that those affected by their decisions, 
including the public, are aware of the same. 
Enforceability requires appropriate corrective 
and remedial action against lack of 
responsibility and accountability to betaken32. 
Accountability has a corrective function, 
making it possible to address individual or 
collective grievances. It enables action against 
officials or institutions for dereliction of duty.It 
also has a preventive function that helps to 
identify the procedure or policy which has 
become non-functional and to improve upon 
it.”

WISH & PRAY : ABOVE 
CHASTE WORDS ARE 
F O L L O W E D  O N  
GROUNDLEVEL IN TAX 
ADMINISTRATION
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 The force of attraction principle has been a hotly 
debated point in taxation with the usual suspects 
fighting bitter battles all over the place to protect 

1
their rights . Apart from surrounding theory, the 
force of attraction principle in International 
Taxation essentially means to imply that the 
Income Tax department will try to club all types of 
indirect revenue accruing to a foreign organisation 
to its PE and tax it at a higher rate of 40%.

This essay would attempt to cover aspects of PE 
Passive Income taxation under various heads, with 
reference to the OECD and UN model 
conventions. Discussions on the US convention 
have not been made owing to the reason that for 
India it’s just one country and also within the 
limitations of the paper the same wouldn’t have 
been possible.

An important consideration for the allocation of 
taxing rights to a PE is the effective economic 

2
considerations as outlined in OECD report on 
Attribution of Profits to Permanent Establishments 
2008. Economic ownership would be a key 
determinant to determine income which might be 
effect ively connected to  a  Permanent  
Establishment.

Article 7(1) of the United Nations Model 
Convention provides a more comprehensive 
outlook towards FOA, as opposed to the more 
limited US and OECD models. The additional 

3
FOA  considered under the United Nations Models 
are

1) Sales in that other State of Goods or 
merchandise of the same or similar kind as those 
sold through that permanent establishment.

2) Other business activities carried on in that 
other state of the same or similar kind as those 

effected through the permanent Establishment.

On the face of it the UN Model appears to make 
the additional criteria so as to make the profits of 
MNE’s of developed countries attributed to PE’s, 
more susceptible to taxation in source states. In a 
way applying the effect of the OECD Report on 
Attribution of Profits to PE’s.

India’s position on the OECD MC Article 7 is a bit 
4

different , in that it has not agreed to changes in 
mentioned articles and the commentaries in its 
absolution and also the changes brought into the 
2010 version of the Model by the OECD report on 
At t r ibu t ion  o f  P ro f i t s  t o  Pe rmanen t  
Establishments 2008. 

Model Frameworks

Attribution of Passive Income to Permanent 
Establishments are more or less treated under the 
following articles under the most popular model 
conventions:

Item OECD Model  UN Model 

 Convention 2017 Convention 2017

Dividend 10(4) 10(5),10(4)

Interest 11(4) 11(4)

Royalty 12(3) 12(5)

Other Income 21(2) 21(2)

Dividends

While a proper exhaustive definition of dividends 
5

is not possible , it is also possible that interest 
payments could be regarded as dividends 
provided that they become to be associated with 

6the risks attached .With regards to dividends the 
7

standard rule is that taxes are shared . The state of 
source has been given a limited jurisdiction to tax, 
while the state of residence is the ultimate 

8jurisdiction to tax , however, this guideline 

PE Passive Income Taxation: Force of Attraction
Piyush Baid

B.COM (HONS), FCCA, ACIArb, MCSI, ADIT, FCTPr. CertBV
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changes when we consider the holding to be an 
economic part and parcel of a Permanent 
Establishment. This is of course subject to 
jurisdictional CFC and look through guidelines, 
and also to whether the contracting states apply the 
classical or split rate or imputation taxation 

9
systems to dividends . 

Dividends by their very nature are a reward for 
shareholding of a legal entity, which brings us to 
the paradox as of a PE being a economic and 
functional entity. A careful perusal of the article 
10(4) of all the three major models, would 
corroborate that there is no element of a FOA 
within the article. It merely states that in the state of 
source, the dividends are taxable as a part of the 
profits of the permanent establishment in the 
source state owned by the beneficiary of the 

10
resident state , if they are in respect of holdings 
forming part of the permanent establishment or 
otherwise economically or functionally connected 

11to the PE . Pertinently, the commentaries are silent 
on the anti-abuse holding threshold of 12 months in 
the case of an overriding effect by Article 7. Again 
what is effectively connected is further discussed 
in para 32.1 of the Commentary to Article 10 of the 
OECD Model, wherein “A holding in respect of 
which dividends, are paid, will be effectively 
connected with a permanent establishment, and 
will therefore form part of its business assets, if the 
“economic” ownership of the holding is allocated 
to that permanent establishment under the 
principles developed in the Committee’s report 
entitled Attribution of Profits to Permanent 

12Establishments”  .  However, this has to be read in 
conjunction with Article 24 Non – Discrimination, 
and a more similar proposition enshrined u/s 90 of 
our Income Tax Act. As always, thin capitalisation 
rules would be an important determinant of 
functional characterisation between debt and 
equity.

Interest

Covered by Article 11, there is a difference 
between the OECD and UN model conventions, in 
while the OECD model convention limits 

withholding and taxes in the source state at 10% 
the UN model expressly mentions that the cap or 
rate would be decided via bilateral negotiations. 
Under the US Convention this is restricted to 15%, 
in case the beneficial owner of the interest is a 
resident of the United States, furthermore, Interest 
is also subject to Limitation of Benefits under 
Article 22.  Interestingly, the Andean convention 
provides for source taxation of interest under 
Article 10. In the EU the Interest and Royalty 
directive would apply. It’s also interesting to note 
that the OECD convention (which is inherently 
biased towards developed and industrialised 
economies) advocates for no taxation at source for 
Article 11 (Para 7.12 of the OECD model 
commentary).

The UN Commentary however, is more 
exhaustive and still has the Article for Personal 
Services (Art 14), as a result of that Article 11(4) 
still uses the term fixed base in addition to 
permanent establishment. Moreover, unlike the 
OECD MC Commentary, the UN Model by way 
of usage of a limited force of attraction principle , 
defines interest income that may be taxed as 

13business profits.

It might also be noted that a conjoint reading of 
Articles 7(1) and Article 11(4) of the OECD and 
UN Model conventions would provide that 
interest income attributable to a PE wouldn’t be 
subject to any thresholds as contemplated by 
Article 11(1). The effect would be that the state 
would be (subject to domestic law) exercising 
unlimited taxation. This again is subject to Anti-
Discrimination enshrined in Article 24. India on 
its part has reserved the position that interest on 
credit sales should be taxed as interest.

Royalty

As with the earlier two items, the OECD Model 
commentary explicitly mentions that there is no 

14force of attraction for royalties received by PE . 
The commentary clearly states that “It does not 
stipulate that royalties arising to a resident of a 
Contracting State from a source situated in the 
other State must, by a kind of legal presumption, 

April, 2023

DTPA JournaleJournale

e-Journale-Journal DTPADTPA
30



or fiction even, be related to a permanent 
establishment which that resident may have in the 
latter State, so that the said State would not be 
obliged to limit its taxation in such a case. The 
paragraph merely provides that in the State of 
source the royalties are taxable as part of the 
profits of the permanent establishment there owned 
by the beneficiary which is a resident of the other 
State, if they are paid in respect of rights or 
property forming part of the assets of the 
permanent establishment or otherwise effectively 

15connected with that establishment.”  Thus if taxed 
under business profits then the source state is 
effectively relieved of any limits on taxation that 
might be imposed. Connection will be effective 
based on economic ownership of the asset as 

16opposed to the legal structure.  The UN model uses 
a fixed base in addition to Permanent 
Establishment for congruence with the Article on 

17
Personal Services . India has on its part reserved 

18its right to tax royalties in its source.  Furthermore, 
the UN Model Convention Commentary states that 
“This paragraph, which provides that royalties are 
considered income from sources in the residence 
country of the payer of the royalties, is an 
innovation of the United Nations Model 
Convention, not found in the Article 12 of the 

19
OECD Model Convention”

Other Income

While the model commentaries are silent on the 
applicability of the force of attraction principle, 
nonetheless, the income has to be effectively 

20connected to a PE . The OECD Model prescribes 
21

exclusive taxing rights to the residence state,  
however there is an exception provided in Article 
21(2) which effectively provides for taxation in 
source states in case the income is attributed to a 

22
PE . However, the same shouldn’t be made 
applicable to a immoveable property which is the 

23
exclusive domain of Article 6.  An important tie-
breaker is witnessed in Para 5 of the OECD Model 
Commentary as made out in the 2017 amendment. 
As in other cases the UN Model convention uses 
the term fixed base in addition to a permanent 

establishment to confirm to its article on 
Independent Personal Services. Furthermore, the 
commentary to the UN Model convention 
specifically recommends anti-abuse measures in 
case the article is abused against the purposes of 

24the relevant DTAA.

Indian Tax Jurisprudence

While Indian Tax authorities as usual have been 
very enterprising in order to bring whatever 
possible to Indian Tax ambit, it is the higher 
officials or authorities who have provided with a 
safety net to the assessee. Whether it be the 
Vodafone case, the Cairn case or the Sanofi Case 
or the Sumitomo case, the tribunals especially 
have gone to vast lengths to interpret the law in the 
correct manner in situations where there was a lot 
of ambiguity especially in matters of International 
Taxation.

For income to be attributable to a PE it has to be 
“effectively connected” to a PE. What could be an 
effective connection has been the subject of many 
a landmark rulings by the judiciary :

1. Whether interest on income tax refund is not 
effectively connected with PE either on basis of 
asset-test or activity-test and hence, it is taxable as 
per provisions in Para No . 2 of article XI of Indo-
US DTAA - Held, yes - Transocean Offshore 
International Ventures Ltd. [2022] 136 
taxmann.com 351 (Delhi - Trib.)/[2022] 194 ITD 
129 (Delhi - Trib.)[28-01-2022]

2. Mere presence of PE in India will not trigger 
higher rate of tax under Article 7(1) on interest 
received by Japanese co. from Indian customer 
Deputy Commissioner of Income-tax, 
International Taxation, Circle 3(2)(1), Mumbai 
v.  Marubeni Corporation  [2022] 139 
taxmann.com 367 (Mumbai - Trib.)[17-06-2022]

3. Where Singapore based MasterCard Asia 
Pacific, incorporates an Indian subsidiary which 
owns and maintains MasterCard Interface 
Processor placed at customers’ locations in India 
for processing of electronic payment transactions 
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using MasterCard’s global network and 
infrastructure, part of fees received/to be received 
by applicant from Indian Customers would be 
classified as royalty; however, since it is 
effectively connected to PE, it would be taxed 
under article 7 and not under article 12 of India-
Singapore DTAA AUTHORITY FOR ADVANCE 
RULINGS, NEW DELHI  MasterCard Asia 
Pacific Pte. Ltd., In re [2018] 94 taxmann.com 195 
(AAR - New Delhi)/[2018] 406 ITR 43 (AAR - 
New Delhi)/[2018] 303 CTR 305 (AAR - New 
Delhi)[06-06-2018]

4. Article 12(5) of the DTAA is on the lines of the 
OECD Model convention. Clause (5) of article 12 
allows the State where PE is located to tax only 
those profits which are economically attributable 
to the PE. The income should arise as a result of 
activities of PE. The clause makes a distinction 
between those incomes which are the result of 
activities of PE and the income which arises by 
reason of direct dealings by the enterprise from the 
head office without the aid or assistance of the PE. 
The State where the PE is located can tax the 
income only, if a connection exists, between the 
income and the PE. Thus, article 12(5) adopts ‘No 
Force of Attraction Principle’. Another principle 
that should be kept in mind is the material date for 
determination of accrual of income arising through 
the PE is the existence of the PE at the time when 
whatever decisively caused the profits to accrue, 
actually accrued. [Para 58]

The term ‘effectively connected’ used in article 
12(5) is not to be construed as the opposite of 
‘legally connected’, but in the sense of something 
‘really connected’. The connection has to be seen 
not in the form, but in real substance. The income 
producing activity should be closely connected in 
terms of relationship besides being connected 
economically also with the PE. [Para 59] - 
Sumitomo Corpn. Vs DeputyCommissioner of 
Income-tax, S.R.V, New Delhi [2008] 114 ITD 61 
(Delhi)/[2007] 17 SOT 197 (Delhi)/[2007] 110 
TTJ 302 (Delhi)[31-05-2007]

5. Whether mere existence of business 
connection may result in income to non-resident 
assessee from transaction with such a business 
connection accruing or arising in India - Held, no - 
Whether it would be wrong to equate permanent 
establishment with a business connection, since 
former is for purpose of assessment of income of a 
non-resident under a Double Taxation Avoidance 
Agreement, and latter is for application of section 
9 - Held, yes - Whether income arising out of 
turnkey project executed in India would be 
assessable in India, only because a non-resident 
has a permanent establishment - Held, no - 
Whether for attracting taxing statute, there has to 
be  some ac t iv i ty  through permanent  
establishment and, if income arises without any 
activity of permanent establishment, even under 
DTAA, taxation liability in respect of overseas 
services would not arise in India - Held, yes - 
Ishikawajma-Harima Heavy Industries Ltd. Vs 
DIT [2007] 158 Taxman 259 (SC)/[2007] 288 ITR 
408 (SC)/[2007] 207 CTR 361 (SC)[04-01-2007] 
(Please refer to subsequent amendments to 
Section 9 of the Income Tax Act 1961)

(Footnotes)
1 Sumitomo Corporation  v.  Dy. CIT  /[2008] 114 

ITD 61 (Delhi)/[2007] 17 SOT 197 
(Delhi)/[2007] 110 TTJ 302 (Delhi)[31-05-
2007],

2
 Para 15 of the OECD Attribution of Profits to 
Permanent Establishments 2008

3
  UN Model Convention 

4
  OECD MC Article 7, Position of Non-Member 
Countries para 1.1

5 OECD MC Commentary Article 10, Para 23
6
 OECD MC Commentary Article 10, Para 25

7
 OECD MC Commentary Article 10, para 4-6

8
 OECD MC Commentary Article 10, Para 9

9 OECD MC Commentary Article 10, Para 40-67
10 Klaus Vogel on Double Taxation Conventions 
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(2021)
11 OECD MC Commentary Article 10, Para 31
12 OECD MC Commentary Article 10, Para 32.1 
13 UN Model Convention Commentary Article 10 

Para 20.
14 OECD Model Convention Commentary Article 

12, Para 20
15
 OECD Model Convention Commentary Article 
12, Para 20

16 OECD Report on Attribution of Profits to PE 
(Para 72-97)

17 UN Model Convention Article 12(5)

18 OECD Model Commentary Article 12, Position 
of non-member Countries Para 4.1

19
 UN Model Convention Commentary Article 
12(5) para 18

20 OECD Model Commentary Article 21 Para 5.1
21 OECD Model Commentary Article 21 Para 1
22
 OECD Model Convention Article 21(2), OECD 
Model Commentary Article 21 Para 4

23 OECD Model Convention Article 21(2), OECD 
Model Commentary Article 21 Para 4

24
 UN Model Convention Article 21 – Para 8-9
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During the last 5 years, we have witnessed that 

due to ignorance or technical glitches or non-
availability of funds, many genuine taxpayers have 
not filed some of their returns on time. As the 
present regime is a marked shift from the earlier 
regimes, in terms of late fees on different non-
compliances, some tax payers have not filed the 
returns due to the huge late fees being payable by 
them. Trade and Industry bodies have many a times 
represented that once the late fees for the different 
returns are waived, it will allow many tax payers to 
return to the mainstream by being compliant. 

th
Therefore, as per the decisions taken in the 49  
GST council meeting, appropriate reliefs have 
been given by waiver of late fees for filing of GSTR 
4 (Return by Composition dealers), GSTR 9 
(Annual Return) and GSTR 10 (Final Return).

The above waivers will mainly be of beneficial 
interest to the MSME's as the late fees was huge 
and a reason for a financial over burden. Moreover, 
in case of the annual return where the same was not 
filed either for interpretations issues or ignorance 
or because of non-availability of data as books of 
accounts were not available due to hardware issues 
or software getting corrupted or because of some 
search and seizure operation, the huge late fees 
which was dependent on the turnover was a major 
road block for non-filing of the same. This was 
creating not only a major non-compliance issue but 
was also posing a problem at the time of scrutiny, 
inspections, search, or audits by department. 
Therefore, this will be an opportunity which should 
be seized by the tax payers who are yet to file the 

th
same. However, once 30  June is gone, this waiver 
will not be available, hence the tax payers need to 
be made aware of the same.

Similarly, after the cancellation of registration, 
many tax payers have not filed their final return 
(GSTR 10) on their own as per the timeline given 
in Section 45. Moreover, when notice is sent u/s 
46 that is also overlooked by them which led to 
best judgment assessment by the Proper officer. 
Even if the tax payer would like to file the GSTR 
10, due to the late fees generated due to time lapses 
prevents the small tax payers from filing the same, 
which again leads to litigation. Therefore, the late 
fees have been waived to a huge extent, if the final 

th
return is filed between April 1, 2023 to June 30  
2023.

Apart from above, revocation applications can 
also be filed even if the same is time barred as per 
section 30. Though this is a welcome step for tax 
payers who would like to revive their 
registrations, the disallowance of ITC u/s 16(4) 
would be a barrier in complying with the 
conditions of filing all previous returns till the 
effective date of cancellation. Therefore, an 
appropriate relief for such class of tax payers for 
whom the extension has been granted, would 
surely help in encouraging tax payers in applying 
for revocation. However, be that as it may, we still 
feel that this opportunity should not be missed by 
the tax payers specially where the credentials of 
the business are a major source of acquiring 
clients. Another question that is being raised by 
the tax payers is whether any relief will be 

Amnesty-April 2023 � A brief Discussion
CA Arup Dasgupta, Kolkata
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available for the late fees and interest that needs to 
be paid while filing returns for the period post 
effective date of cancellation as that would also be 
a sufficient cash outflow. Moreover, in the matters 
where the registrations were not restored even after 
filing of return for past period just because of time 
barring, the tax payers feel that appropriate relief 
should be granted in such situations.

While addressing many public forums, we were 
told that even though the valid returns were filed as 
per the order issued u/s 62 of the CGST Act, 2017, 
the order was not withdrawn just because the 
returns were filed after the 30-day deadline. This 
led to many litigations before the appellate 
authorities and/or High Courts. Based on 
representations from the trade bodies, a huge relief 
has been given for the deemed withdrawal of the 
assessment order issued u/s 62(1) of CGST Act 
2017, if the conditions laid down have been 
fulfilled.  

Please find appended below the notification wise 
discussion where in we have tried to share the 
impact as well as the conditions that need to be 
taken care of for availing the Amnesty given 
through the notification.

Waiver of late fees for composition dealers 

N. No. 02/2023–Central Tax Dated: 31st March, 
2023

“Provided also that the amount of late fee payable 
under section 47 of the said Act shall stand waived 
which is in excess of two hundred and fifty rupees 
and shall stand fully waived where the total amount 
of central tax payable in the said return is nil, for the 
registered persons who fail to furnish the return in 
FORM GSTR-4 for the quarters from July, 2017 to 
March 2019 or for the Financial years from 2019-
20 to 2021-22 by the due date but furnish the said 
return between the period from the 1st day of April, 

2023 to the 30th day of June, 2023.”

GSTR-4 is the Return for registered person 
who has opted for composition levy or availing 
benefit of notification No. 02/2019- Central Tax 
(Rate)

IMPACT

Periods – Quarterly Returns for July 17 to March 
2019 and Returns for FY 2019 -20 to 2021 -22

Turnover – Nil, Late Fees – Nil

Turnover > 0, Maximum Late Fees – Rs. 500 (Rs. 
250 CGST and Rs. 250 SGST) per Return 

For July 17 to March 2019, quarterly returns will 
need to be filed

For FY 2019-20 TO 2021-22 one return will need 
to be filed for the entire FY.

Condition for Waiver – All Returns must be filed 
thbetween April 1 to June 30  2023.

Author's Note

The composition dealers were not aware about the 
filing of the returns and so huge late fees were 
getting accumulated which acted as a disincentive 
for filing of the returns. Towards making return 
filing easier it was shifted from quarterly to 
annual. However still many returns are pending. 
Hence now all composition dealers can avail this 
benefit and file the pending returns. 

Extension in filing of Revocation application 
for cancellation of registration

Notification No. 03/2023 – Central Tax dated 
31.03.2023.

Registered person, whose registration has been 
cancelled under clause (b) or clause (c) of sub-
section (2) of section 29 of the said Act on or 
before the 31st day of December, 2022, 

and 
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who has failed to apply for revocation of 
cancellation of such registration within the time 
period specified in section 30 of the said Act as 
the class of registered persons who shall follow the 
following special procedure in respect of 
revocation of cancellation of such registration, 
namely: – 

(a) the registered person may apply for revocation 
of cancellation of such registration upto the 30th 
day of June, 2023; 

(b) the application for revocation shall be filed only 
after furnishing the returns due upto the 
effective date of cancellation of registration and 
after payment of any amount due as tax, in terms 
of such returns, along with any amount payable 
towards interest, penalty and late fee in respect 
of the such returns; 

(c) no further extension of time period for filing 
application for revocation of cancellation of 
registration shall be available in such 

Explanation: For the purposes of this notification, 
the person who has failed to apply for revocation 
of cancellation of registration within the time 
period specified in section 30 of the said Act 
includes a person whose appeal against the order of 
cancellation of registration or the order rejecting 
application for revocation of cancellation of 
registration under section 107 of the said Act has 
been rejected on the ground of failure to adhere to 
the time limit specified under sub-section (1) of 
section 30 of the said Act.

IMPACT

CLASS OF TAX PAYERS COVERED (ONLY 
WHO FULFILL THESE CONDITIONS)

1. Registered Persons (RTP) whose 
registration is cancelled for not filing of 
returns

2. That the registration was cancelled on or 
st

before 31  December 2022

3. RTP has failed to apply for revocation 
within the time limit as per Section 30 

4. In case an appeal filed against the order for 
Cancel lat ion or  Order  reject ing 
application for revocation of cancellation 
of registration, the appeal was rejected 
only on the ground of non-compliance 
of Section 30(1)

Conditions to be fulfilled for Revocation 
application

1. Appl i ca t i on  fo r  Revoca t ion  o f  
Cancellation of Registration must be made 

st th
between 1  April 23 to 30  June 23

2. All Pending returns upto the date of 
effective cancellation of Registration must 
be filed before filling the application for 
Revocation

3. All taxes, interest, penalty, and late fees 
which are due for the returns to be filed till 
the date of effective cancellation must be 
paid along with the returns.

Author's Note

This is a wonderful opportunity for all taxpayers 
whose registration was cancelled specially during 
the pandemic simply for not filing of returns and 
in many cases where the tax payers alleged that 
they had not received any notice and so they could 
not reply to the SCNs. Also, by the time they 
realised that the revocation applications had to be 
filed the time was over even after considering the 
approvals for extension to be given by the 
Additional Commissioner or the Joint 
Commissioner OR the Commissioner.

However, we need to appreciate that this is a 
specific relief and so taxpayers whose 
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registrations are cancelled for any other reason will 
not be able to avail this benefit. Further, this would 
be the last and final opportunity as no further 
extensions would be granted as per the notification.

Relief in best judgement assessment

Notification No. 06/2023–Central Tax Dated: 
31st March, 2023

The registered persons who failed to furnish a valid 
return within a period of thirty days from the 
service of the assessment order issued on or before 
the 28th day of February, 2023 under sub-section 
(1) of section 62 of the said Act, as the classes of 
registered persons, in respect of whom said 
assessment order shall be deemed to have been 
withdrawn, if such registered persons follow the 
special procedures as specified below, namely,- (i) 
the registered persons shall furnish the said return 
on or before the 30th day of June 2023; (ii) the 
return shall be accompanied by payment of interest 
due under sub-section (1) of section 50 of the said 
Act and the late fee payable under section 47 of the 
said Act, irrespective of whether or not an appeal 
had been filed against such assessment order under 
section 107 of the said Act or whether or not the 
appeal, if any, filed against the said assessment 
order has been decided

Section 62. Assessment of non-filers of returns. -

(1) Notwithstanding anything to the contrary 
contained in section 73 or section 74, where a 
registered person fails to furnish the return under 
section 39 or section 45, even after the service of a 
notice under section 46, the proper officer may 
proceed to assess the tax liability of the said person 
to the best of his judgement taking into account all 
the relevant material which is available or which he 
has gathered and issue an assessment order within a 
period of five years from the date specified under 
section 44 for furnishing of the annual return for 

the financial year to which the tax not paid relates.

(2) Where the registered person furnishes a valid 
return within thirty days of the service of the 
assessment order under sub-section (1), the said 
assessment order shall be deemed to have been 
withdrawn but the liability for payment of 
interest under sub-section (1) of section 50 or for 
payment of late fee under section 47 shall 
continue.

Conditions for availing the Benefit

1. Assessment order issued on or before the 
28th day of February, 2023 under sub-
section (1) of section 62 of the said Act.

2. The registered persons who failed to 
furnish a valid return within a period of 
thirty days from the service of the 
assessment order.

Assessment Order be deemed to be withdrawn if

(i)        the registered persons shall furnish the 
said return on or before the 30th day 
of June 2023; 

(ii)       the return shall be accompanied by 
payment of interest due under sub-
section (1) of section 50 of the said Act 
and the late fee payable under section 
47 of the said Act

The assessment order will be deemed 
to be withdrawn irrespective of 
whether an appeal had been filed 
against such assessment order under 
section 107 of the said Act or whether 
or not the appeal, if any, filed against 
the said assessment order has been 
decided

Author's Note

There were numerous matters (two such 
judgments- Wild Tree Resorts vs.  State Tax 
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Officer [2021] 126 taxmann.com 203 (Kerala) 
and Bridge Hygiene Services (P.) Ltd. v.    State 
Tax Officer [2019] 112 taxmann.com 177 
(Kerala)] where the returns were filed after the 
statutory period of 30 days along with all taxes, 
interest, and late fees. However, the AO could not 
withdraw the Assessment order as the 30 days 
window had expired. This was leading to filing of 
number of appeals by the taxpayers which was an 
unnecessary and was also enhancing the burden on 
revenue as well as the tax payers. 

Along with this there were some taxpayers for 
whom some high-pitched assessments were 
carried out as no information was available with 
the Proper Officer, hence the taxpayers in this case 
had filed their returns as per the liability payable by 
them. However, as the Assessment order was for a 
higher tax payable, they also had to file appeals or 
move the High Courts where they felt that they 
were not given an opportunity of being heard 
which is a fundamental for the principle of natural 
justice.

Hence, this is a welcome relief which needs to be 
availed by taxpayers who in many cases could not 
file appeals or have filed appeal against the orders 
or have filed Writs for relief. So, it is suggested that 
the taxpayers should now file all pending returns if 

th
they have not filed yet within 30  June 2023 after 
payment of all taxes, interest, and late fees. And for 
all tax payers who have filed returns maybe for a 
lower value than what was assessed under section 
62 after 30 days timeline will also get this relief if 

ththe assessment order was passed on or before 28  
February 23. 

Reduction in late fees for annual return from 
2022-23 onwards.

Notification No. 07/2023–Central Tax Dated: 
31st March, 2023

FOR FY 2022-23 AND ONWARDS

* Under both CGST & SGST 

Author's Note

In line with the vision of Atmanirbhar Bharat, 
there were several requests to rationalise the high 
late fees that was payable for the delay in filing of 
Annual Return. The same has been done now. 
However, for taxpayers with turnover above 20 
Crores, there is no reduction in late fees.

Waiver of late fees for annual return for all tax 
payers for 2017 -18 to 2021-22

Registered persons who fail to furnish the return 
under section 44 of the said Act by the due date for 
any of the financial years 2017-18, 2018-19, 
2019-20, 2020-21 or 2021-22, but furnish the said 
return between the period from the 1st day of 
April, 2023 to the 30th day of June, 2023, the total 
amount of late fee under section 47 of the said Act 
payable in respect of the said return, shall stand 
waived which is in excess of ten thousand 
rupees*.

* Under both CGST & SGST 

Sl.  Class of  Amount
No. registered persons

1 Registered persons 
having an aggregate 
turnover of up to five 
crore rupees in the 
relevant financial 
year.

Twenty-five rupees per 
day*, subject to a 
m a x i m u m  a m o u n t  
calculated at 0.02 per 
cent. of turnover in a 
State or Union territory.

2 Registered persons 
having an aggregate 
turnover of more 
than five crores 
rupees and up to 
twenty crore rupees 
i n  t h e  r e l e v a n t  
financial year. 

Fifty rupees per day*, 
subject to a maximum 
amount calculated at 
0.02 per cent.  of  
turnover in a State or 
Union territory.
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Author's Note

Many taxpayers who faced different technical 
issues or maybe whose financial statements could 
not be finalised did not file the Annual return due to 
the huge late fees payable and hence there were 
several requests for waiver of the same. Hence this 
relief will now enable all the taxpayers who have 
not filed their annual return for any of the period 

st
during FY 2017-18 to 2021-22 till 31  March 23, 
can now avail the benefit of lower late fees of Rs. 
20,000/- (Rs. 10000/- CGST and Rs. 10000/- 
SGST) only if they can file the Annual return 

st thbetween 1  April 23 to 30  June 23. This benefit is 
available to all Registered persons irrespective of 
their turnover. 

Waiver of late fees for final return

Notification No. 08/2023–Central Tax Dated: 
31st March, 2023

In exercise of the powers conferred by section 128 
of the Central Goods and Services Tax Act, 2017 
(12 of 2017), the Central Government, on the 
recommendations of the Council, hereby waives 

the amount of late fee referred to in section 47 of 
the Act, which is in excess of five hundred rupees 
for the registered persons who fail to furnish the 
final return in FORM GSTR-10 by the due date 
but furnish the said return between the period 
from the 1st day of April, 2023 to the 30th day of 
June, 2023.

Author's Note

Many taxpayers are unaware that a final return 
needs to be filed after the cancellation of 
Registration and therefore in many cases they 
have filed the Final Return only after receiving 
notice from the Proper Officer which has led to 
late fees being due for the same. Hence this relief 
is now being given so that all pending final GSTR 
10 (Final Returns) can be filed with total late fees 
of Rs.1000/- Rupees (Rs.500 CGST and Rs.500 

st
SGST) only if the same is filed between 1  April 

th23 to 30  June 23.

Disclaimer: Views expressed are personal and 
only for sharing of knowledge. Please do get them 
validated for legal validity. 
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Company and SEBI Laws update
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FEMA Banking and Insurance Laws
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Insolvency and Bankruptcy Code
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Accounts and Audit Updates
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Investment Planning is the essential component of a financial plan which enables individuals to 
fulfil their life goals and any aids to overcome any financial crisis. 

Traditionally, Indian investors have always 
preferred fixed income securities where the returns 
are assumed and have compromised on the returns. 
Indian investors are risk aversive. But with the 
changing trend and popularity of stock market 
returns many of them are taking the risk and 
investing in equity. Investment planning is a must 
in today’s world without which you cannot fulfil 
your life goals and sometimes may end up in a 
financial crisis. If we are taking investment 

decisions today that will directly affect our future wealth, it would make sense that we utilize a plan to 
help guide our decisions.  

 An individual should first adequately set their goals and objectives which are achievable and then they 
should proceed further with their plan. Investment planning provides direction and meaning to one’s 
financial decisions. It allows one to understand how each financial decision affects other areas of 
finances. By viewing each financial decision as a part of a whole, one can consider its short-term and 
long-term effects on life goals. 

Types of goals: 

The three most common types of investment goal are: 

1. Life events, Child’s Education 

2. Retirement planning or property purchase over the very long term  

3. Lifestyle funds to finance goals such as a dream sports car over the 
medium to shorter term  

Here, we are focusing on why investing for Child Education Plan is important 
and how we can achieve it. 

Education is the foundation of a child’s future well-being. Children’s education creates various 
opportunities to help those live better lives. It can also help shape the society at large. With the right 
education, a child can help the country develop and progress at a faster pace. 

WHY INVESTING FOR YOUR CHILD’S EDUCATION IS ESSENTIAL? 

Parenting is no child’s play. It takes a lot of commitment and planning, especially when you are planning 

for their future. The key is to start financial planning right away. Secure their future with Proper 

Financial Planning For Children Education
CA Vinita Kejriwal

Kejriwalvinita2002@gmail.com
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Investment Planning. After all, there is no greater gift you can give to your child than a secure future. 

Education is the foundation stone for a child’s future security. However, while every parent wants to 

provide their children with the best of opportunities, other expenses sometimes take precedence.Saving 

and planning for your child’s education can be a daunting task for many parents. The level of 

responsibility and the amount of money that one has to save and invest requires a lot of wisdom and 

knowledge. It also needs a well thought of timeline and adequate revision and recalculation along the 

way. This can only be successful with a farsighted plan in place. 

Even with all the existing expenses on your plate, devoting a reasonable amount for your child’s future is 

important. 

Fulfilling immediate needs: A growing child has growing demands. So financial requirements are going 
to keep growing as they grow. 

Preparing for future needs: A child’s need can be little unpredictable, depending on its interest and 
calibre. It is important that you are prepared for everything your child wishes to pursue. 

Investing for your child's higher education: Given the rapid increase in education costs, a 

child’s higher education does require substantial savings. 

Inflation impact on the hidden cost of education 

Inflation is one of the root causes of price hikes in the education sector. The essential needs of 
students like uniforms, textbooks, tuition fees, school shoes, and transportation costs have become so 
expensive that it is slowly becoming impossible for a common man to afford his child's education. 

Source: Mospi, Edufund Research Press releases  

 

 

 

 

 

 

 

 

 

 

Inflation  

Inflation over the last 10 Years 

Food inflation 
(%) 

Healthcare 
(%) 

Education 
(%) 

7-9%       8-10% 10 -12% 
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inflation rate of 10 %, you will require a monthly SIP of around Rs.28,538+ when she is three and SIP  

Rs 40,819+ amount if you invest when she is 10 years. This is the power of compounding . 

The sooner you start saving, the better to take advantage of the power of compounding interest 

 

 

 

 

 

 

 

As former US president John F Kennedy once said: "The time to repair the roof is when the sun is 
shining." The same is true in the case of investing. So, start early and hit the road of financial 
freedom. 

 

Minor’s Age (Years) 3 10 

Years left to pursue MBA 
(Years) 

18 11 

MBA  Course Fees in 2022(Rs) 15,00,000 15,00,000 

Expected Inflation rate  10% 10% 

MBA  Course Fees in 2032(Rs) 38,90,000 38,90,000 

Expected Rate of return from 
Investment  

12% 12% 

Monthly SIP  (Rs) 28,538 40,819 
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